Legal Writing and the Rules of Professional
Responsiblility




Honesty and the administration of justice




1. Research

2. Writing




Research




RULE 4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of I‘Eprl'_":'il'_‘nfirlg a client, a law}rr:r shall not l;m:m.ringl}-' make a false
statement of fact or law.

MINNESOTA RULES
OF
PROFESSIONAL CONDUCT

Effective October 1, 2005,
with amendments through June 11, 2015




Legal argument based on a knowingly false
representation of law constitutes dishonesty toward the
tribunal.

MINNESOTA RULES
OF

PROFESSIONAL CONDUCT

Effective October 1, 2005,
with amendments through June 11, 2015




Writing




United States ex rel. Holmes v. Northrop Grumman Corp., No. 1:13cv85-
HSO-RHW, 2015 U.S. Dist. LEXIS 71804, at *14 (S.D. Miss. June 3, 2015)




Gallo v. Cumberland Farms, Inc., No. MMXCV086000459S, 2009 Conn.
Super. LEXIS 3169, at *1 (Super. Ct. Nov. 18, 2009)




Frivolous arguments




Threats of criminal prosecution




Rule 3.1 Meritorious Claims and Contentions

Rule 3.4 Fairness to Opposing Party and Counsel




Plagiarism and ghostwriting




In re Harper, 223 A.D.2d 200 (2d Dep't 1996)




Pagan Velez v. Laboy Alvarado, 145 F. Supp. 2d 146 (D. P.R. 2001)




Bad Writing




7th Cir. Alerts IL Bar to Lawyer's 'Gibberish'’
Briefs
By Stephanie Rabiner, Esq. on September 21, 2011 5:47 AM

Walter Maksym may well be the most embarrassed attorney in
[Hlinois.

Homing in on his grammatical deficiencies (and a 345>-word
sentence), the 7th Circuit publicly critigued the litigator's inability to
file an intelligible complaint.

It ordered him to show cause why he should not be suspended or
otherwise sanctioned.

If that wasn't enough, the panel then directed the clerk to send a
copy of its opinion to the state bar's disciplinary authorities.

The written words of Walter Maksym came to the attention of the

appellate court after a district court rejected his second amended
complaint. All three briefs were "generally incomprehensible and
riddled with errors.”

His appeal similarly lacked coherency, having been rniddled with
‘rampant grammatical, syntactical, and typographical errors.”

When questioned about his fondness for run-on sentences (23
exceeded 100 words), Maksym cited his health.







What Is implicit bias?

Par-f ality Dpposition Fatizathe Prajudice
R Blvlslueness Parﬂalfﬂr

nntagﬂnl‘"‘gm lllllll Tplba'lgm o= i - __""— = l]:uns.'!ve e s el Tl‘|bal|gm A!"agnn'gm
?';‘H nni'pathv‘ = — ;{:7-_ == 'Ea gm - = Tribalicm = Diviciveness pa”m""“‘

Antagonism, = ' aiimTT"lhElllS"l Profudios - Ju“-""pum'wr Opposition
BIB‘S = - = : " e, AATAgoniem S Tribats rp

Divisiwenoss . A n 'I' l a -I- h n::;'i:;. = o Blag Teibalem gy Oproaiton Oppo
Parnalltv“ ------ p Y parsiany =Praejudice

Prejudice - nl'u.g'vgnegg estong Pr-eu:dn;-e epbieis: ok ol ?jf‘s?ﬁﬂﬂsﬁpaf::": bdd] DIU|S|“EHESS Opposcition @@ Tribalism B Antagonism
Antipsa |Vl3|venesspl‘me udice

i B = Biag o " Opposzition Antipathy
A oW Anta gnnigm

nnfl gg!;!;.v /r__ - e cg ' a S @ gﬂppugﬂrun = Bias — fAmouontom
B = Bias s :’_ - LY “ Antagoniem Divisiveness Aniney B Divigive ru:ssslar - C o )
»«wa--wAnta onismM=-= . e
ppppp = ;:J ;‘f Domssini A B Opposition

e b 1 S cder =
5""3‘1'"’?"‘!"'” ) '(‘\? C&éﬁ Partiality moonemm — mDivie |ven esd"” -~ P raldinn

Bias —
(ff ==\ B rartiatin ‘ lllll I "‘rBIag = appoziion L@ :r’é 5
Y { o p p U Bia S““ s =
1 = § =¥ Tribalism

= nppusrhun 8 e [Il'.rrswe NessS R ow me o o = Pr mudiee “_‘i‘:‘“jj‘"—'
Bias remagars 58 ""afj,f,tfmm B|39 ] Preludme Uppﬂglhon Syt A o
e et l'n'\B EIS Bias = Ui O
Dppositi ! b \ \ L‘\éj E g Y ¢ Antipathy
F'I‘Eil.!l:l ; ?E - =W £ = ':“h Pr‘::.t]l.lhdll!ﬂ
Amtagonism ' CE Ly ety oW ivigivenass

Divisivenegs Freis PT‘E]udIEE

8 % -
nnnnnnnn e .-.?:;;:Zrlw BI a g
cﬁ: -~ ~Bias

Partia I ity Partiality

Dpgatition l:!ppnsiflnn

Dpposﬁlun Antipathy C\E_—Q :'E
Parflalliv Biac

ﬂ.mlp:rlh\r TTTTTT Tritalizem
Bio 0
e ppnsnlun
s D — -
Blas P!‘emdlce
Jribatizm

Partialihi N -
nntagnnlsr@\\

ngas i Hn s | l

@ (_‘ié W" NN .. : Blag
I’I‘lﬂudrchY . NN\ - ﬂ.nfa qonism e

Partiality

Bias l]:ulsmenpss T —
~~~~~~~ Prejudice _ ibatien O PPOSition
I'1"“f'l3"='"""'-|' BIHSI":D pl“EIlldl CE Tribalism = I- gu [Ilvis::u';;lg:ss E'E’""-' Gnbslglioid T"': Eﬁ'il'gm
.n. ' 'h ribaliem reese
Sl AN inaPAPHAlity S LT e DT
ﬂppﬂgiflﬂ“ P I a S ....... R Tibdie S R A TR PSR A T s Trihaliem Divicivenecs o=

The bias In jJudgment and behavior that results from subtle
cognitive processes that operate below
conscious awareness and without intentional control



OUR BUSY BRAINS
SEE FACES
EVERYWHERE

Bt e i Y
















We don’t just see things that aren’t there:
Our brains also perceive things that aren’t there.






The color of a coffee mug can alter the way coffee tastes.




Is there a way to measure thoughts outside of
our conscious awareness and control?
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mmaculate perception: Jerry Kang at TEDxSanDiego 2013
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mmaculate perception: Jerry Kang at TEDxSanDiego 2013



Implicit
A ssoclation
"lTest

invented by

A.G. Greenwald

LEFT

RIGHT

Immaculate perception: Jerry Kang at TEDxSanDiego 2013
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White + Good Black + Good

Immaculate perception: Jerry Kang at TEDxSanDiego 2013



H +Minonty BEB+Majonty

Weapons + Black (86K)

Pervasive Disability (39K)

Weight (200K)

PROJECT IMPLICIT Sex O (270K)

B.A. Nosek
M.E. Banapn Race (733K)
A.G. Greenwald
Age (351K)

l'h:.

Percentage Who Show Bias in Either Direction

Immaculate perception: Jerry Kang at TEDxSanDiego 2013



HOW DID YOUR PRESENTER DQO?

Here I1s your result:

Your data suggest no automatic preference between Old people
and Young people.



HOW DID YOUR PRESENTER DQO?

The sorting test you just took is called the Implicit Association Test (IAT). You categorized good and bad words with images of African Americans and European Americans.

Here I1s your result:

Your data suggest a slight automatic preference for European Americans over African Americans.

Your result is described as an "Automatic preference for African Americans over European Americans" if you were faster responding when African Americans and Good are assigned to
the same response key than when European Americans and Good were classified with the same key. Your score is described as an "Automatic preference for European Americans
over African Americans" if the opposite occurred.

L] m (A "

Your automatic preference may be described as "slight”, "moderate”, "strong”, or "no preference"”. This indicates the sfrength of your automatic preference.



Why does this happen?




THINKING,

FAST.. SLOW

DANIEL

KAONEMAN







How can implicit bias impact us as we evaluate writing?



Evidence of Bias In Evaluation:

e Law firm partners were asked to evaluate a
research memo containing 22 different errors.

e Half were told that the author was African
American and half were told that the author
was Caucasian.

* On afive-point scale, reviews for the same K s 1 Alore,
memo averaged a 3.2 for the “African L R
American” author and 4.1 for the “Caucasian”
author.



The comments were also telling:

“Caucasian” Thomas Meyer

o “generally good writer but needs to workon . ..
* “has potential’

e “good analytical skills”

“African American” Thomas Meyer
* “needs lots of work’

e “can’t believe he went to NYU’
 “average at best’



Cleary Gottlieb Steen & Hamilton LLP

 Actively recruited and hired more than thirty African-American
assoclates from 1989 to 1996, but was unable to retain any of them.

e When surveyed about their experiences, the associates mentioned “a
subtle yet pervasive tendency by almost exclusively white partners to
favor those who looked like themselves.”



Objectivity Is not the answer. Simply affirming merit-based system isn’t enough.

Blases will be perpetuated unless they’re intentionally interrupted



Problems can be addressed



SCIENTIFIC RESEARCH ON
DEBIASING IS ONGOING.

Mindfulness Meditation Reduces
Implicit Age and Race Bias: The Role
of Reduced Automaticity of Responding

Adam Lueke' and B ryan Gibson'

Abstract
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Resexrch has shown that mindfulness can positvely affect peoples” lives in a nomber of ways, indoeding relying less on previowshy
estahli shed assaciatons YWe fooased on the impact of mindfulness on implicic age and racial bias a5 measwured by implicic ass.0-
ciation tesrs (LATs). Pardcipants lstened o either a mindfuness or a contral asdio and then completed the race and xpe |ATs.
Mindfulness meditatgon cassed an increase in stxre mind fulness and a decrease in implicit race and xpe bias. Anabses using dhee
CQuaad Model showed that this reduecton was duee o weaker sucomat cally actvated associarions on the |AT

Heywords

el nees s reesdicaribon, inmplicie srrinsdes, implici t biss, prejudic

W e are here Lo awaken foam the llnsaon of our separadene<s

—Thixch Mhat Flanh

MMindfulness meditation focuses the individhesl on the presont
and encourages practitioners to view thowghts and feelings
e dementally as mental eveonts, rather than as part of the
s¢lf. This allows the individual to enderstand and reflect on
these events a8 transient moments that are soparate from the
sclf, which inhibits the netural tendonoy towarnd rescton smed
avkvmatc evalustion (Bishop ot al |, 204). Researnch reoardinge
this perosce 55 heas demonstra tod the wnigues alyil ity of i nsdful eess

L Custers, 2012), edeced problem solvers” reliance on awto-
mate soluticons (Ostafin & Kassman, 2012), and reduced the

correlation botwoen implicit aloshol attitedes and drinking
e hemw b r { Ohstafing, Bawer, & Myxter, 2002 Ostafin & Mardatt,
200E). These findinges seoeest that mind fal ness meditation
minimizes the impact and infheonce of past exporicncs o the
prasent moment, whether it is an establishe d attraction towsard
unhealthy food or the tendency 1o wse past information to
salve current probleams. One mimndfulness practitionsr statod
that mindfulness increases “‘onoconcepteal awareness™ theat
““dosps et et e s on idess | | or mamaaries T | O retans |
2002, p. 144, Similarly, Ostafin and Eassman {2012 state
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